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priated before his estate vests, and he will not be guilty of laches if he 
fails to do so; but if he brings such suit, as he may, in a court of general 
jurisdiction over the parties and subject-matter, and which was prose- 
cuted to final decree, the decree thereby rendered is binding upon the 
contingent remainderman after his estate becomes vested. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 841.] 

6. Equity (§ 431*)— Decree Construed with Pleadings Held Determi- 
native of Validity of Prior Proceedings to Sell Contingent Interests. — 
A former decree in a suit brought by contingent remaindermen to have 
canceled as a cloud on their title proceedings for the sale of the entire 
interest in the property including the contingent remainders, and the 
conveyances executed in accordance with such proceedings and subse- 
quent thereto, which decree dismissed the suit on the ground that plain- 
tiffs had failed to show any ground of relief against defendants, was, 
when construed with the pleadings, a determination of the validity of 
the prior proceedings for the sale of the contingent interests, and not 
merely a determination that the contingent remaindermen could not 
maintain a suit for that purpose, notwithstanding the fact that the brief 
in the prior suit showed that counsel argued the right of the contingent 
remaindermen to maintain the suit. 

Sims. J., dissenting. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 137.] 

Appeal from Law and Equity Court of City of Richmond. 

Suit by Anna Ivey and others against John W. Lewis and 
others to recover possession of land, in which complaints had 
contingent remainders. From a decree dismissing the bill, com- 
plainants appeal. Affirmed. 

Scott & Buchanan, of Richmond, for appellants. 
Charles T. Lassiter, of Petersburg, and Wm. Barle White, of 
McKenny, for appellees. 

HARRIS v. COMMONWEALTH. 
June 15, 1923. 
[112 S. E. 753.] 

1. Larceny (§ 55*) — Evidence Held Sufficient to Warrant Verdict Ac- 
cused Aided Another in Stealing from a Bank. — Evidence that accused 
left a bank in company with one who had just stolen a sum of money 
therefrom, and that the two fled when they saw they were being pur- 
sued, together with the declarations of accused and his inconsistent 
testimony at the trial, held sufficient to show that accused and the 
other acted jointly in committing the crime. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 230.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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2. Criminal Law <§§ 1086 (11), 1144 (54)*)— Rulings of Trial Court 
Presumed Correct; Error in Refusing Instruction Not Shown, unless It 
Appears It Was Not Covered by Other Instructions. — The rulings of 
the trial court are presumed to be correct, unless the contrary appears 
from the record, and accused, who asks a reversal for refusal to give 
an instruction, must show by the record that the subject of the instruc- 
tion was not covered by some other instruction that was given, by 
setting out all the instructions or by having the court certify that the 
point was not covered by any other instruction. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 609.] 

3. Criminal Law (§ 1122 (5)*) — Erroneous Instruction Does Not Re- 
quire Reversal, unless All Instructions Are in the Record and Error 
Could Not Be Cured. — A conviction will not be reversed because of the 
giving of an erroneous instruction, where not all of the instructions 
which were given were in the record, unless it appears that the in- 
struction in itself was vitally wrong and that the other instructions 
could not have cured the error. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 600.] 

4. Criminal Law (§ 919 (3)*) — Prejudicial Remarks by Prosecutor, 
Which Court Refused to Correct, Require New Trial. — A new trial 
will be granted, when it plainly appears that the statement of the 
commonwealth's attorney complained of was highly prejudicial to the 
accused, and that the trial court refused to instruct the jury to disre- 
gard it. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 597.] 

5. Criminal Law (§ 729*) — Withdrawal of Improper Remark or In- 
struction to Disregard It Is Deemed to Have Cured the Error. — Jurors 
are supposed to be competent to understand and willing to obey the 
instructions of the court as to what they shall or shall not consider in 
determining their verdict, and, as a rule, the withdrawal of objectionable 
remarks by the prosecuting attorney or by the court is deemed to have 
removed the prejudice. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig.. 70.] 

6. Criminal Law (§ 1154*) — Improper Remarks of Prosecutor, Ob- 
jection to Which Was Overruled, Do Not Necessarily Require Re- 
versal. — Though improper language of the prosecuting attorney has 
been objected to and ruled upon adversely to accused, and an exception 
has been taken, it is not necessarily a ground for reversal, since the 
conduct of the trial rests in the sound discretion of the trial court, and 
that discretion will not be interfered with except in the case of manifest 
abuse, prejudicial to the accused. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 597.] 

7. Criminal Law (§ 700*) — Prosecuting Attorney Should Guard 
against Violation of the Rights of Accused. — Every person accused of a 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



512 8 VIRGINIA LAW REGISTER, N. S. [ Nov., 

crime, whether guilty or innocent, is entitled to have his legal rights 
protected during his trial, and the commonwealth's attorney, as the rep- 
resentative of the people, should guard against any violation of his 
rights in that respect. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 70.] 
8. Criminal Law (§§ 729, 730 (1, 3)*) — Improper Questions and Re- 
marks of Prosecutor Held Cured by Withdrawal and Court's Instruc- 
tions. — Improper questions asked by the prosecuting attorney of ac- 
cused or his witnesses, and improper remarks, which were either with- 
drawn by counsel upon objection of the accused, or the objection to 
which was sustained by the court, with directions to the jury to dis- 
regard the remark, held not reversible error. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 597.] 

Error to Corporation Court of Norfolk. 

Charles D. Harris was convicted of stealing from a bank, and 
he brings error. Affirmed. 

Page, Page & Page and N. T. Green, all of Norfolk, for plain- 
tiff in error. 

John R. Saunders, Atty. Gen., for the Commonwealth. 



COLBERT v. M. W. CALLAHAM & SONS. 
June 15, 1922. 
[112 S. E. 756.] 

1. Appeal and Error (§ 640*) — Writ of Error Dismissed, if Transcript 
Does Not Comply with Statute. — A writ of error must be dismissed 
on motion of defendant in error, if there has been no compliance with 
Code 1919, § 6339, providing that, with the petition for a writ of error, 
there should be a transcript of the record of so much of the case as 
will enable the court properly to decide the questions that may arise 
before it. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 532.] 

2. Appeal and Error (§ 637*) — Bill of Exceptions Should Contain All 
Evidence, though Only Question Was Inadequacy of Damages. — Where 
plaintiff petitioned for writ of error to review a judgment in his favor, 
on the sole ground that the damages were grossly inadequate, it cannot 
be said that the only evidence necessary for the decision on the writ of 
error is that relating to the question of damages, since plaintiff might 
not be entitled to recover any damages, and the verdict could be con- 
sidered as one for nominal damages, which is in the nature of a verdict 
for defendant, so that the writ of error must be dismissed where the 
bill of exceptions did not contain all of the evidence. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 532.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



